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Petitioner,

Case Nos. 05-2170
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RECOVMENDED ORDER

This cause cane on for formal hearing before Harry L.
Hooper, Adm nistrative Law Judge wth the Division of
Adm ni strative Hearings, on March 21 through 23, April 19, and
21, 2006, in Gainesville, Florida.

APPEARANCES

For Petitioner: GCabe H Kainowitz, Esquire, pro se
Post O fice Box 140119
Gai nesville, Florida 32614-0119

For Respondent: Carla D. Franklin, Esquire
4809 Sout hwest 91st Terrace
Gai nesville, Florida 32608

STATEMENT OF THE | SSUE

The issue is whether Respondent Three Rivers Legal Services
engaged in unl awful enploynent practices with regard to

Petitioner.



PRELI M NARY STATEMENT

Petitioner Gabe Kainowitz (Attorney Kainowitz) filed an
Amended Conpl ai nt of Enpl oynent Discrimnation with the Florida
Conmi ssi on on Human Rel ati ons (the Conm ssion) on Novenber 17,
2004, which alleged that Respondent Three Rivers Legal Services
(TRLS) discrimnated agai nst hi mbecause of his race (white) and
age. It further alleged that TRLS had retaliated agai nst him
This was designat ed FCHR Case No. 2004-23165 by the Conm ssi on.

Thi s Conpl ai nt addressed Anmericorps positions in
Jacksonville and Lake City, that becanme avail abl e i n August
2004.

Subsequent to being advised that nore than 180 days had
passed w thout action by the Conm ssion, Attorney Kainow tz
filed a Petition for Relief on June 13, 2005. The Petition
requested a hearing before the Division of Adm nistrative
Heari ngs.

This Petition alleged that he was discrimnated agai nst
because of his race, white, and asserted that he represented a
"class of qualified white nale applicants for attorney and
par al egal positions who were rejected in favor of |ess
experienced people of color and white wonen in the Gainesville

office of Three Rivers Legal Services, since Respondent's



Executive Director was hired in 1997." The executive director
of TRLS during tinmes pertinent was Allison Thonpson, and she
continues to serve in that capacity.

The Conpl aint also alleged retaliation. The reason for the
retaliation, he clainmed, was his earlier conplaint about age and
race discrimnation in not being hired as a fair housing testing
coordi nator or fair housing attorney. The retaliation alleged
was that, "(2) TRLS attorneys who had no known persona
knowl edge of Petitioner tortuously interfered with his
relationship with poor African-Anerican single heads of
househol ds he briefly represented in 2003." He further noted
that Ms. Thonpson said she would not consider himfor vacancies,
"“. . . because of criticisnms he nmade in the course of the so-
call ed FCHR i nvestigation, before this Petition was anmended. "

He alleged this information was provided to himby M. Thonpson
on August 2, 2004.

This Petition was transmtted to the Division of
Adm ni strative Hearings and filed on June 16, 2005. This action
became DOAH Case No. 05-2170.

On July 27, 2005, Attorney Kainowitz filed an Anended
Petition for Relief subsequent to an "Amended Determination: No
Cause," filed by the Conm ssion on June 29, 2005. This was the
Commi ssion's FCHR Case No. 2004-20032, and it ultimately becane

DOAH Case No. 05-2972.



Attorney Kainmowitz clainmed that he was a victimof age and
race discrimnation and of retaliation. Specifically, Kainowtz
clainms that TRLS di scrim nated agai nst hi m when he was rejected
for two vacancies advertised by TRLS for which he applied on
May 10, 2003. One vacancy was for a fair housing attorney and
the other was for a fair housing testing coordi nator.

This Anended Petition also asserted that he represented two
subcl asses. One, he clainmed, consisted of a class of qualified
white male applicants for attorney and paral egal positions who
were rejected in favor of |ess experienced people of color and
white wonmen in the Gainesville Ofice since the current
executive director of TRLS has been in that position. The
second subcl ass, he clainmed, consisted of qualified applicants
of either gender who are nore than 40 years of age.

Attorney Kainmowitz al so asserted that TRLS di scri m nated
agai nst hi m because of an all eged hearing deficit. Attorney
Kainowitz clainmed that the cause of the retaliatory conduct was
Ms. Thonpson's know edge of his |awsuits based on age
di scrim nation against other |egal services prograns and
specifically her know edge of a financial settlenent he obtained
fromCentral Florida Legal Services.

This case was filed at the Division of Adm nistrative

Heari ngs on August 18, 2005.



DOAH Case Nos. 05-2170 and 05-2972 were consol i dated by an
Order of Consolidation, entered by Adm nistrative Law Judge
M chael P. Ruff, on Septenber 15, 2005. Subsequent to
Petitioner's Application for Disqualification of Judge
P. M Ruff, with acconpanying Affidavit for D squalification of
Judge P. M Ruff, Judge Ruff recused hinself on Septenber 21
2005. The case was thereafter assigned to Adm nistrative Law
Judge Harry L. Hooper.

Attorney Kainowitz filed four notions during the course of
t he proceedi ngs demandi ng that this Admi nistrative Law Judge
di squalify hinself. Each was deni ed because of his failure to
all ege any valid reason for disqualification. Each denial was
followed wth a notion for reconsideration of the denials, which
were, in turn, denied.

At the hearing, Kainowitz called Ms. Thonpson as a w t ness
and testified in his owm behalf. He had 65 exhibits adnmtted,
which are listed as Appendix 1. At his request, a host of
exhibits which were not admtted, are |isted as Appendi x 2.

TRLS call ed Ms. Thonpson, Mary O Rourke, and Al an Charl es
H1l, and had nine exhibits admtted which are |listed as
Appendi x 3.

No transcript was ordered. At the conpletion of the
hearing the parties were instructed that proposed recomrended

orders were due in ten days w thout regard to weekends or



hol i days. That period ended May 1, 2006. No proposed
recommended orders were filed.

References to statutes are to Florida Statutes (2003)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

The Petiti oner

1. Attorney Kainmbwitz was born on May 5, 1935. He
attended the University of Wsconsin, served in the U S. Arny,
and was a journalist early in his career. He worked to obtain
voting rights for African-Anericans in the Deep South as a
vol unteer for the Congress of Racial Equality in the sumer of
1964.

2. He attended | aw school at New York University and while
attending | aw school worked for the New York Civil Liberties
Uni on as an investigator.

3. Upon graduating fromlaw school in 1967, he applied for
menbership in the New York State Bar Association and was
eventual ly adm tted.

4. He was enployed as a staff attorney with the Center on
Social Wl fare Policy and Law in New York Cty. He was
suspended from that position

5. In 1970 he was awarded a Regi nald Heber Smth
Fel | owshi p which took himto M chigan Legal Services in Detroit,

M chigan. He remained there until he took a sabbatical so that



he could conplete a Legal Services Corporation Research
Fel l owship in 1979 and 1980, which was |ocated at the University
of North Carolina at Chapel HiIl. He could have returned to his
enpl oynent at M chi gan Legal Services but instead sued that
entity. He also sued Pennsylvania Legal Services, Legal
Services of North Carolina, and the Mental Health Law Project of
the District of Colunbia for alleged age discrimnation in

hi ri ng.

6. From Decenber 1980 until 1984 he was enpl oyed as
associ ate counsel for the Puerto Rican Legal Defense and
Education Fund in New York and Connecticut. He left there
because of a "l abor dispute.”

7. In March of 1985 he was hired as director of the
Greater Olando Area Legal Services (GOALS). He was fired in
1986. He sued GOALS, and obtained a financial settlenent.
Subsequently he applied for jobs with Broward County Legal
Services and Central Florida Legal Services. Wen he was turned
down for those jobs, he sued both entities based on age
di scrim nati on.

8. The action against Central Florida Legal Services ended
in 1999 or 2000 with a confidential settlenent involving the
paynent of noney to Attorney Kainowitz. At sone point he al so
entered into a confidential settlenment with Broward County Lega

Ser vi ces.



9. Attorney Kainowitz clainms that the suits he filed
agai nst various |egal services prograns were based on his
personal mssion to reformthe hiring practices of |egal
services prograns, and he avers that he has been on that m ssion
since 1980. Although he clains to have instituted these suits
for altruistic notives, nmany of themresulted in nonetary
settl enents that benefited himpersonally. None of these suits
were tried to the point that a verdict resulted.

10. After being fired by GOALS he obtained a master's in
comuni cations fromthe University of Central Florida in 1988.
Wi | e attendi ng school he worked as a journalist for the
"Orlando Weekly," a publication targeted to African-Anericans in
the Ol ando area.

11. Subsequently Attorney Kainmowi tz represented African-
Anmericans in civil rights actions, including enploynent
discrimnation in the Orlando area. He was in private practice
of law at that tine although he had no office. 1n 1989 or 1990
a court assessed fees against himfor engaging in frivol ous
[itigation.

12. Attorney Kainowitz noved to Gainesville because his
donestic partner was seeking a Ph.D. at the University of
Florida. From May 14, 1999, until February 7, 2002, he worked
for Alachua County as an investigator into citizen conplaints of

di scrimnation in housing and public acconmopdati on. He was



termi nated fromthat job because of accusations of "serious
m sconduct.” He clained his discharge fromthis job was in
retaliation for whistle blowng. He sued, and received a
nonetary settlenent.

13. He subsequently and unsuccessfully sought enpl oynent
with the Gty of Gainesville, the University of Florida, and
with the State of Florida. He had a dispute wth the University
of Florida based on the University's failure to publish witten
material that he submtted. He filed suits pro se based on age
di scrim nation against Gainesville for failing to hire him and
agai nst the University of Florida and the Florida Board of
Regent s because of the publication dispute and because they
refused to hire him The suit against the Board of Regents was
settled by a nonetary paynent to himof a confidential sum
according to Attorney Kai now tz

14. In 1997, Judge Maurice Paul, a U S. District Judge,
entered an order forbidding Attorney Kainowitz fromfiling pro
se lawsuits in his court.

15. Prior to 2003, Attorney Kainowi tz was disciplined by
the Florida Suprene Court on two occasions. A Florida Bar
report dated January 29, 2002, reported a finding on January 3,
2002, of professional m sconduct. He was reprinmanded for naking

a statenent he knew to be false or with reckless disregard as to



its truth or falsity concerning the integrity of a judge. He
had been previously reprinmanded by the Florida Suprenme Court in
1998.

16. Attorney Kainowitz is proud that he has filed
countless notions to disqualify judges. He clains he has
succeeded in disqualifying, at one time or another, every judge
in the Mddle District of Florida, and several in the Ei ghth
Judicial Crcuit, which includes the Gainesville area.

17. Attorney Kainowtz agrees with the notion that he is,
"the nost well - known offensive personality in the Eighth
Judicial Crcuit,"” but asserts that this reputation was not
fully achieved until 2004. This self-characterization is
accepted based on the evidence adduced in this case.

18. Attorney Kainmowitz suffered a hearing | oss and began
using hearing aids in 1992. It is found as a fact that he hears
wel | enough to try a case, which was denonstrated in this case.
At his request, counsel table was noved close to the bench. He
subsequent |y announced that this accomodated his hearing
defici ency.

19. Attorney Kainowtz was arrested for causing a
di sturbance in a Gainesville Gty Conmm ssion neeting in 2002.
He is very proud of being arrested.

20. On Novenber 16, 2004, Eighth Judicial Grcuit Judge

Larry G bbs Turner entered an order entitled Sentence on
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Judgnent of Quilty of Direct and In-Direct Crimnal Contenpt,
follow ng a Judgnent of Guilty of eight separate allegations of
direct and indirect crimnal contenpt on Cctober 13, 2004. This
Order recited the foll ow ng | anguage:

A review of the fifteen (15) volunes of the
record in this cause clearly denonstrates

t hat throughout these proceedi ngs M.
Kaimowi tz carefully, willfully, and with

cal cul ati on and preneditati on abused his
status as a |awer/pro se litigant in filing
repetitious and frivol ous pl eadi ngs

i ncluding, but not limted to, his repeated
nmotions to recuse every judge associ ated
with this case. M. Kainowitz's nost recent
effort to recuse this undersigned judge was
framed by his GABE KAl MOW TZ' S APPLI CATI ON
TO DI SQUALI FY JUDGE LARRY G TURNER, FROM
TAKI NG ANY FURTHER ACTION IN THI S MATTER -
LAWFUL OR UNLAWFUL - BECAUSE THE JURI ST HAS
BEEN AND CURRENTLY APPARENTLY IS AN EMPLOYEE
OF THE FLORI DA BOARD OF REGENTS, AND/OR I TS
SUCCESSOR RESPONSI BLE FOR THE UNI VERSI TY OF
FLORI DA AND AFFI DAVI T/ CERTI FI CATE W TH GABE
KAl MOW TZ' S APPLI CATI ON TO DI SQUALI FY JUDGE
LARRY G TURNER, FROM TAKI NG ANY FURTHER
ACTION IN THI'S MATTER - LAWUL OR UNLAWFUL -
BECAUSE THE JURI ST HAS BEEN AND CURRENTLY
APPARENTLY |I'S AN EMPLOYEE OF THE FLORI DA
BOARD OF REGENTS, AN OR I TS SUCCESSOR
RESPONSI BLE FOR THE UNI VERSI TY OF FLORI DA.
The notions/applications seeking recusal of
each of the judges in this cause provide
anpl e evidence of M. Kainowitz's "style" of
litigation in which he intentionally
confuses, obfuscates, insults, defanes, and
makes scurrilous and unsubstanti ated cl ai ns
agai nst parties, judges, wtnesses, and
others related and unrelated to the
litigation. Further evidence is found in

hi s VERI FI ED MOTI ON FOR ARREST OF JUDGVENT
BASED ON FRAUD COWM TTED UPON THI S COURT.
Begi nni ng at page 10 of that notion

M. Kainowtz clainms that he ". . . has

11



| earned that repeated notions for recusal as
evi dence pours in eventually tends to work
in his favor. For instance, after Judge
Jopling finally recused hinself, Kainowtz
had little difficulty resolving at nediation
t he underlying cases. They were assigned to
Judge Turner at the tine, but all he did was

agree to the parties' stipulated willingness
to proceed to nediation.” Over the
foll owi ng several pages, M. Kainowtz
recites his history of recusal litigation in

ot her state and federal cases.
21. Judge Turner permanently enjoined Attorney Kai nowtz
fromfiling further pro se litigation in the county and circuit
courts of the Eighth Judicial Circuit. Al though Judge Turner

based his finding on Kainbwitz v. The Florida Board of Regents,

Eighth CGrcuit Case No. 01-1996- CA- 3260, he noted a nunber of
cases involving Attorney Kainowtz going back to 1996, including
Ei ghth Judicial G rcuit Case No. 01-2003-CA-2400-A, Gabe

Kainbwitz v. Gainesville, Florida, and the Gainesville Sun, in

whi ch Judge Toby S. Monaco outlined abuses as a basis for his

di sm ssal of Attorney Kainmowitz's Conplaint with prejudice.

The Respondent and Its Executive Director, Alison Thonpson

22. TRLS exists pursuant to Title 42 U S. Code, 8§ 2996 et

seq. It is governed, inter alia, by Title 45, Code of Federal

Regul ati ons, 8§ 1600.1, et seq. Its mssion is to provide equal
access to the systemof justice so that those who are otherw se
unabl e to afford adequate counsel may have high quality | egal

assistance to seek redress of grievances. It receives funding
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fromthe Legal Services Corporation in Washington, D.C., the
Fl ori da Bar Foundation, United Way, and other | ocal and nati onal
gover nment sources.

23. TRLS is headquartered in Gainesville, Florida, and

serves eleven nostly rural counties surroundi ng Al achua County,

as well as Al achua County. It works with other vol unteer
agencies and with pro bono attorneys. It is essential to the

success of TRLS that it maintain cordial relations with the
community and the bar.

24. Ms. Thonpson hires all of the TRLS nanagenent team
TRLS does not use an application form when seeking applicants
for jobs. Advertisenents for positions solicit resunmes. TRLS
does not mamintain a "pool" of applicants for any particul ar job.

25. The nunber of enployees at TRLS fl uctuates dependi ng
on funding. The racial, age, and gender conposition of TRLS

personnel from May 2003 to May 2004, was as foll ows:

Whi t es 20
Bl acks 19
Asi an 2
Hi spani c 2
Mal e 11
Femal e 32

26. O the above, the ol dest was born in 1947. Three of
t he above were born in that year.
27. Since 2003, new attorney hires, (including |aw school

graduates not admitted) were as foll ows:
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Whi t es 10
Bl acks 6
Asi an 0
Hi spani c 1
Mal e 4
Fenmal e 1

3

28. O these, the oldest was born in 1958. TRLS has
hired, since Ms. Thonpson has been Executive Director, at |east
one person who was over the age of 70.

29. TRLS does not have quotas or a diversity plan that
requires certain races, genders, or ages to be given preference
in hiring. TRLS is guided in this regard by Title 45, Code of
Federal Regul ations, 8§ 1616.1, et seq. Specifically, Title 45,
Code of Federal Regulations, 8 1616.6 requires that TRLS adopt
"enpl oynent qualifications, procedures, and policies that neet
the requirenments of applicable laws prohibiting discrimnation
in enploynent, and shall take affirmative action to insure equa
enpl oynent opportunity.” The hiring record of TRLS, taken as a
whol e, denonstrates conpliance with this requirenent and does
not indicate any pattern of discrimnation.

30. M. Thonpson has been the executive director of TRLS
since 1996. She is an African-Anerican. She graduated fromthe
Uni versity of Florida Law School and was admtted to the Florida
Bar in 1974. She has extensive experience in the delivery of

| egal services to the poor. She worked for Tanpa Legal Services

beginning in 1973. It became a Legal Services Corporation

14



program whil e she was enpl oyed there. She began working for
Rhode |sland Legal Services in 1976, practicing primarily famly
I aw.

31. M. Thonpson worked for Phil adel phia Legal Services
for five years and then, beginning in 1982, worked for a nunber
of years inthe U S. Virgin Islands where she was litigation
director. She was appoi nted Executive Director of TRLS in
Decenber of 1996.

Job applications with TRLS in 2003 and earl i er

32. Attorney Kainowitz applied for a managi ng attorney
position with TRLS in 1997. Ms. Thonpson interviewed hi mand
determ ned that he was an "interesting person” but was not the
type of person who would work well with others. She concl uded
he woul d be difficult to manage. She noted that if she had a
job which did not require working well with others, she m ght
wish to hire himin the future.

33. Attorney Kainowitz applied for a job as a staff
attorney in 2001. He received a letter dated May 13, 2001, from
Ms. Thonpson, advising himthat he was not selected and that she
woul d keep his resune on file. Attorney Kainowtz responded to
this letter with a letter dated August 15, 2001, that pointed
out two settlenents he had received fromlegal services prograns
in Florida based on their alleged discrimnation against him

because of his age.
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34. He also discussed his whistle blowing with regard to
GOALS and stated, "I include this information to indicate that
when there really is a wll, there is a way." M. Thonpson took
this as a threat.

35. Attorney Kainowitz applied for a job as a nanagi ng
attorney in the TRLS Lake City office in 2002. He was not
interviewed for that position.

36. TRLS advertised for a fair housing attorney and a fair
housi ng testing coordinator in various publications during Apri
2003. Attorney Kainmowitz applied for both of these jobs.

37. He interviewed with Ms. Thonpson and Mary O Rourke, a
staff attorney with TRLS, on May 30, 2003. Ms. Thonpson asked
Ms. O Rourke to sit in as a witness to the interview because she
was concerned that Attorney Kainmowi tz would sue TRLS if she did
not hire him

38. Initially, Attorney Kainowitz expressed an interest in
both the fair housing attorney job and the fair housing testing
coordi nator job. However, during the interview Attorney
Kainowi tz stated that he did not wish to apply for the fair
housi ng attorney position, but wi shed to be considered only as
an applicant for the fair housing testing coordi nator position.
The occupant of this position was expected to supervise
i ndi vi dual s who would determine if discrimnation in housing was

occurring.
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39. Attorney Kainowitz clained during his testinony that
he told Ms. Thonpson and Ms. O Rourke that his ability to hear
was inpaired. He clainmed he told themhe required an
accommodation for his hearing loss. He stated that he had a
di scussion with Ms. O Rourke during the interview about an
el ectronic systemwhere a court reporter would record words
spoken, and the words woul d be di spl ayed on a nonitor so that he
coul d read what was being sai d.

40. Attorney Kainow tz appeared at the interview wearing
one hearing aid. M. Thonpson said that Attorney Kainowitz said
that one of his hearing aids was "in the shop." M. Thonpson
testified that he announced during the interview that his
hearing | oss was corrected by his hearing aids. M. Thonpson
said it was clear that he had no difficulty in understandi ng her
with only one hearing aid. In no event did she perceive himas
bei ng hearing i npaired.

41. Ms. O Rourke stated that the conversation clained by
Attorney Kainmowitz regarding an electronic nonitor systemto aid
hearing never occurred. Based on Ms. O Rourke's testinony,

Ms. Thonpson's testinony, and Attorney Kainowitz's credibility,
which is addressed in detail below, it is found that at the tine
of this interview Attorney Kainowitz did not claimthe need for
an accommodati on based on an all eged hearing inpairnent and he

was not perceived as being hearing inpaired.
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42. Ms. Thonpson want ed enpl oyees at TRLS who woul d
mai ntain a good relationship with the local bar. Even though
the housing testing coordinator position was not a job requiring
the incunbent to be a licensed attorney, it is not helpful for
TRLS to have enpl oyees who are at odds wth the |ocal bar or
community. She was looking for an enpl oyee who was a team
pl ayer, who could get along with the other enployees at TRLS,
the [ ocal bar, and with persons in the community. She al so
want ed soneone with good references.

43. The fair housing testing coordinator required training
in Jacksonville. M. Thonpson believed Attorney Kainowtz could
not be trained because, "He already knew everything." She
bel i eved he couldn't take orders. She was troubl ed because he
had no references from people who had supervised him Although
attorneys who have their own practice cannot give references of
supervi sors, they usually can give a judge or judges as a
reference, but Attorney Kainmowitz did not provide any judges as
ref erences.

44, Attorney Kainowitz provided a co-plaintiff in a
lawsuit and a professor naned Joe Little as references.

Ms. Thonpson called Professor Little but did not feel it would
be worthwhile calling his co-plaintiff, who was enbroiled in a
lawsuit at the time. She was concerned because Attorney

Kaimowtz told her, with regard to references, "everyone in
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Gai nesvill e was suspect.” Mdreover, he did not provide any
references fromhis tinme as director of GOALS, which was a job
where he had a supervisor who could comment on his work.

45. Ms. Thonpson was aware of Attorney Kainowitz's arrest
during a Gainesville Cty Conmm ssion neeting, and was aware of
at |l east one of his Florida Suprene Court reprinmands at the tine
she decided not to hire him She was al so aware that he woul d
occasionally wite in "black English,"™ and she found that
of fensive. She believed himto be a disruptive force. She
stated she would not hire himif he was "the [ast man on earth.”
She stated that an equally obnoxi ous bl ack man woul d often apply
for positions at TRLS, and she would not hire himfor the sane
general reasons that she would not hire Attorney Kainmwtz.

46. Ms. Thonpson thought Attorney Kainmowitz would be a
l[iability to her organization. She noted that, "He makes
comments w thout any basis. He makes sweepi ng conments when he
knows not hing. He doesn't even check."

47. Brenda Scafadi was eventually hired for the housing
testing coordinator. She was, at the time, a 50-year-old white
woman who had a disability in the formof fibronyalgia. She was
not an attorney. She was hired because she was perceived to be
a team player and she had good references. M. Scafadi resigned
after about eight nonths and was replaced by Steve Malu, a

50-year-old N gerian, who al so was not an attorney.
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48. Attorney Kainmowitz was a person Ms. Thonpson had
personal |y known for about six years at the tinme of the
interview. She al so knew about himfromhis letters to the
"Gainesville Sun" and nunerous e-nmils he sent to her and to
others. She was aware of his reputation in the comunity. She
refused to hire himbecause she did not believe he woul d be a
good enpl oyee. Neither his age, nor his race, nor his clained
hearing | oss was a factor in her decision.

49. Attorney Kainmbowitz received a letter from Ms. Thonpson
dated July 22, 2003, advising himthat she had, "decided to
offer the position to different applicants who | thought would
be nore appropriate for our needs."

The Anericorps positions

50. On August 1, 2004, Anericorps positions in Gainesville
and Jacksonville were advertised. These jobs were targeted at
i nexperienced attorneys and paid "living expenses" and a prom se
of schol arship help rather than a sal ary.

51. During the evening of August 2, 2004, Ms. Thonpson
of fered testinony before the Gainesville Gty Conmm ssion. After
her testinony she departed, although the neeting continued.
After exiting the building, she heard footsteps behind her and
turned to see Attorney Kainowitz followi ng her. There were no
ot her people in the area. He stated that he wanted to "nedi ate

our situation"” but was inforned by Ms. Thonpson that there was
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not hing to nedi at e because she did not discrimnate. She told
hi mshe was tired of himmaki ng di sparagi ng comments about her
program and her staff.

52. Attorney Kainmobwi tz expressed an interest in the
Americorps positions in an e-mail to Ms. Thonpson dated
August 5, 2004, which was in the nature of a resume. 1In this
letter he said, "I certainly will refrain fromany action |
suggested | mght take through this nonth of August, so that we
can see if we can reach an accommodation in that tinme."

Ms. Thonpson regarded this as a threat.

53. M. Thonpson did not interview himfor the Anmericorps
positions because the "resune” e-nmamil of August 5, 2004, did not
mat ch the requirenents of the job. Three of the positions were
designed for attorneys TRLS could train so that they could
recruit students fromthe | aw school to assist in the delivery
of services. The other two positions required no litigation
skills and were designed to provide limted | egal services over
the tel ephone to a large volune of clients.

54. Another reason Ms. Thonpson found Attorney Kaimw tz
to be unsuitable for this job were statenents he made to her,
such as claimng she hired an "i nconpetent black nmale."” She had
seen, and was famliar with, another widely circulated witing
in which he stated, "The real 'piece of work' is Three Rivers

Legal Services, and their foolish young attorney of col or

21



Gorim!| Wil ker, everyone's favorite mnority attorney since she
speaks her mnd--even if it is against the adults and children
at University Centre.”

55. The Anericorps attorneys hired during this period,
instead of Attorney Kainmowitz, included Shelly E. Beach, who was
a 26-year-old white female, Melissa B. Long, a 29-year-old bl ack
female, and Julie A Santioni, a 26-year-old white fenale.

56. M. Thonpson, and TRLS did not discrimnate or
retaliate against M. Kainmowitz in refusing himan Anericorps
position. He was not hired because the job was unsuitable for
hi m and because he was unsuitable for enploynent at TRLS.

Retaliation

57. Attorney Kainowitz's original claimof retaliation was
based on his view that TRLS would not hire hi mbecause he had
sued Central Florida Legal Services and that Ms. Thonpson knew
and woul d not hire himbecause of that |awsuit.

Ms. Thonpson denied this.

58. Attorney Kaimbwitz's second claimof retaliation was
based on the conplaint to the Comm ssion concerning the refusal
of TRLSto hire himfor the fair housing testing coordi nator
position. For reasons that are abundantly clear herein, there

wer e nunerous reasons for not hiring himother than retaliation.
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Attorney Kaimbwitz's Credibility

59. Attorney Kainmowitz clains that he applied for the fair
housi ng attorney position as well as the fair housing testing
coordinator. Both Ms. Thonpson and Ms. O Rourke stated that at
his interview he said he wished to apply only for the fair
housi ng testing coordinator. Attorney Kainowitz al so clains
that he informed Ms. Thonpson and Ms. O Rourke at his interview
that he was hard of hearing and required an acconmodati on.

Ms. Thonpson and Ms. O Rourke both said that during the
interview he asserted that any hearing problens he had were
resol ved by hearing aids.

60. Attorney Kainowi tz has denonstrated through his
pl eadi ngs and actions in court, and before this Adm nistrative
Law Judge, that he has a low regard for the truth. As an
exanple, he clains to believe in the equality of mankind, but
during his exam nation of Ms. Thonpson, he threw a docunent at
her and stated that, "And t hen you coul d never find
discrimnation unless | don't want a nigger in here.”

61. As a consequence all issues involving credibility are
resol ved agai nst Attorney Kainowitz. That being the case, it is
found by a preponderance of the evidence that he did not seek
the fair housing attorney position in 2003 and that he did not
assert during the interview that he was hard of hearing and thus

requi red an accommodati on.
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CONCLUSI ONS OF LAW

62. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.569, 120.57(1), and 760.01, et seq.

63. Title 45, Code of Federal Regul ations, 8§ 1616.1, when
addressing attorney hiring, states, "This part is designed to
pronote a nmutually beneficial relationship between a recipient
and the local Bar and conmunity, and to insure that a recipient
wi || choose highly qualified attorneys for its staff."”
"Recipient” refers to a |l egal services program which, in this
case, means TRLS.

64. Attorney Kainowitz has the ultimate burden of proving
by the preponderance of the evidence that Respondent conm tted

an unl awful enpl oynent practice. Florida Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981) .

65. Petitioner is an “aggrieved person” and Respondent is
an "enpl oyer” within the nmeaning of Section 760.02(10) and (7),
Florida Statutes, respectively. Section 760.10(1)(a), Florida
Statutes, nmakes it unlawful for Respondent to refuse to hire any
i ndi vi dual based on that individual's race, handi cap, or age.

66. Section 760.10(7), Florida Statutes, provides that it

is an unl awful enployment practice for an enployer to
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di scri m nate agai nst a person because that person has opposed an
unl awf ul enpl oynment practice or because that person has made a
charge under Chapter 760.

67. The Florida Gvil R ghts Act (the Act), Section
760.01, et seq., is patterned after Title VII of the Federal
Civil Rights Act, 42 U S.C Section 2000e, et seq. Federal case
law interpreting Title VII and simlar federal legislation is

applicable to cases arising under the Florida Act. See Florida

Departnment of Community Affairs v. Bryant, 586 So. 2d 1205 (Fl a.

1st DCA 1991) and School Board of Leon County v. Waver, 556 So.

2d 443 (Fla. 1st DCA 1990). Specifically, the Act is
illum nated by the provisions of the Age Discrimnation in
Enpl oynent Act, Title 29 U.S.C., § 621, et seq.

Al | eged Di scrim nati on Based on Age

68. In Florida, the Conm ssion has held that in a "failure

to hire" age discrimnation case, one elenent in a prina facie

case is a showing that "the potential enployer hired soneone of

a different age." Thus, in proving a prima facie case, it is

not necessary to prove that a younger person was hired instead
of Attorney Kaimbwitz. It is only necessary to prove that a
person of a different age was hired. To this extent, the Act
differs fromfederal [aw which seeks to protect older citizens.

See Faye Musgrove v. Gator Human Services, Case No. 98-0173
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(DOAH July 23, 1998), and Faye Musgrove v. Ham |ton House/ Career

Systens Devel opnent, Corp., Case No. 98-0173 (DQOAH July 23,

1998), Final Orders, Case No. 99-003 (FCHR April 12, 1999).

69. No direct or statistical evidence of age
discrimnation exists in this case. Therefore a finding of
di scrimnation, if any, nust be based on circunstanti al
evi dence.

70. The burden and order of proof in discrimnation cases
involving circunstantial evidence is set forth in MDonnel

Douglas Corp. v. Geen, 411 U S. 792, 802-03 (1973).

71. To denonstrate age discrimnation under MDonnel

Dougl as Corp. v. Geen, Attorney Kainmowitz nust first establish

a prima facie case of age discrimnation. Thereafter, the

enpl oyer may offer legitimte, nondiscrimnatory reasons for its
failure to hire him |If the enployer does that, in order to
prevail, Attorney Kainmowi tz mnmust establish that the enployer's
articulated legitimate, nondiscrimnatory reasons were a pretext

to mask unlawful discrimnation. Smth v. J. Smith Lanier &

Co., 352 F.3d 1342 (11th Gr. 2000).

72. To establish a prima facie case of age discrimnation,

Attorney Kainowitz nust show that (1) he was a nmenber of a
protected class; that (2) he was subjected to an adverse

enpl oynent action; that (3) he was qualified to do the job; and
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that (4) he lost the position to an individual of another age.

Wllianms v. Vitro Services Corp., 144 F.3d 1438, 1441 (11th Cir.

1998) .

73. Attorney Kainowitz was 68 years of age when he applied
for the position of fair housing testing coordinator and was 69
when he sought the Anericorps positions. He was in a protected
class. He suffered an adverse enpl oynent deci sion because he
was not hired.

74. He was not, however, qualified for these positions
because TRLS was searching for a person who could work well and
get along well with others and who woul d enhance TRLS's ability
to work in the community. As noted above, Title 45, Code of
Federal Regul ations, 8 1616.1 contenpl ates a wor ki ng
rel ati onship between TRLS and the comrunity and the Bar.
Attorney Kainmowitz had a record of fonenting di scontent over the
years, and in the Gainesville area in recent years. He is a
difficult person who is self-described as "the nost well-known
of fensive personality in the Eighth Judicial Crcuit.” As such
he was not qualified to work at TRLS.

75. The jobs for which he applied were awarded to persons
of a different age. In fact, they were offered to persons mnmuch

younger than Attorney Kainowitz. Neverthel ess, because he was
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not qualified for these positions, Attorney Kainmowitz did not

establish a prima facie case of age discrimnation under the

Act .
76. |If one assunes, arguendo, that Attorney Kainowitz did

prove a prina facie case of age discrimnation, TRLS provided

nondi scrim natory reasons for not hiring him TRLS proved that
Attorney Kaimowitz was not hired for the positions for which he
appl i ed because of his proven inability to work well with
others, his poor reputation wth the Bar, his poor reputation in
the conmunity, his antagonismtoward certain African- Anericans,
his "know it all" attitude, and Ms. Thonpson's belief that he
would be a liability to TRLS should he be enpl oyed there.

77. Attorney Kainmowi tz produced no evidence denonstrating
that this was a pretext for age discrimnation. Accordingly, he
was not discrimnated agai nst based on his age.

The All eged D scrimnati on Based on Race

78. A prima facie case involving the failure to hire due

to racial discrimnation requires Attorney Kainmowitz to prove
that (1) he was a nenber of a protected group; that (2) he
applied and was qualified for a job for which an enpl oyer was
seeking applicants; that (3) despite his qualifications, he was
rejected; and that (4), after his rejection, TRLS hired soneone
of Attorney Kainmowitz's qualifications or continued to seek

applicants frompersons of Petitioner's qualifications.
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79. A though discrimnation against a person of the white
race is sonmetines referred to as "reverse discrimnation," the
Act protects persons of all races fromdiscrimnation based on
race. Consequently, Attorney Kainmowitz, a white person, can be,
and was in this case, a nenber of a protected group. For the
reasons set forth above, however, he was not qualified for the
posi tions sought.

80. A white woman was hired, rather than Attorney
Kaimowitz for the fair housing testing coordinator, and two
white wonmen and one bl ack woman were hired in the Americorps
positions. This does not bolster Attorney Kainowitz's assertion
that TRLS di scrimnated agai nst white peopl e.

81. If one assunes, arguendo, that Attorney Kainmowitz did

prove a prim facie case of racial discrimnation, TRLS provided

abundant, nondiscrimnatory reasons for refusing to hire him
Attorney Kainmowitz did not prove these reasons were pretextual.
Accordingly, there is no proof that TRLS discrim nated agai nst
Attorney Kainmowitz based on race.

Ret al i ati on

82. The analysis required to denonstrate retaliation is

the famliar McDonnell Douglas Corp. v. Geen, procedure.

Attorney Kainowitz nust first establish a prina facie case of

retaliation. Thereafter, the enployer nay offer |egitinate,

non-retaliatory reasons for its failure to hire him If the
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enpl oyer succeeds, Attorney Kainowitz nust establish that the
enployer's articulated legitimte, reasons were a pretext to
mask unlawful retaliation in order to prevail. Harper v.

Bl ockbuster Entertai nnent Corp., 139 F.3d 1385, 1388 (11th Cr

1998) .

83. To prove a prinma facie case of retaliation, Attorney

Kai row tz nust show the following: that (1) he engaged in
statutorily protected expression; that (2) he suffered an
adver se enpl oynent action, such as not being hired; and that
(3) the adverse enpl oynent action was causally related to the

protected activity. See Harper v. Bl ockbuster Entertai nnent

Corp., 139 F.3d 1385, 1388 (11th Cr. 1998) and EECC v. Navy

Federal Credit Union, 424 F.3d 397 (4th Gr. 2005).

84. Attorney Kainmowitz's original claimof retaliation
stated that TRLS would not hire him because he had sued Central
Fl ori da Legal Services based on age discrimnation, and that
Ms. Thonmpson was aware of that |awsuit, and therefore, would not
hire him

85. Section 760.10(7), Florida Statutes, provides that,
"I't is an unlawful enploynent practice for an enployer to
di scri m nate agai nst any person because that person has opposed
any practice which is an unlawful enploynent practice under this

section. No cases have been provided by the parties, nor

have any been found, where the alleged statutorily protected
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expression occurred at an entity other than the entity refusing
to hire. Section 760.10(7), Florida Statutes, does not rule out
that possibility, so for purposes of this case it is found that

the first elenent of the prima facie case is satisfied.

86. Attorney Kainowitz suffered an adverse enpl oynent
action because he was not hired, so the second el enent of proof
is satisfied. However, there was no causal connection between
the statutorily protected action and the failure to enpl oy

Attorney Kainmowitz. Accordingly, a prim facie case of

retaliation as alleged in DOAH Case No. 05-2972 is not proved.
87. Even assum ng, arguendo, that Attorney Kai now tz had

established a prim facie case of retaliation, he has failed to

show that TRLS' s non-discrimnatory explanations for their
refusal to hire himwere a pretext for retaliation in DOAH Case
No. 05-2972.

88. Attorney Kainowitz also alleged retaliation in DOAH
Case No. 05-2170. He clained in this regard that the
statutorily protected action was his conplaint in DOAH Case
No. 05-2972, that he was not hired for the fair housing attorney
position and fair housing coordinator position because of age
and race discrimnation. The retaliation he clainmed occurred
was the refusal to hire and also the tortuous interference with
his relationship with poor African-Anerican single heads of

househol ds he briefly represented in 2003.
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89. No proof of this latter allegation was pernitted
because the activities alleged, even if they occurred, are
outside of the scope of the Act. Wth regard to the fornmer, the
anal ysi s regardi ng DOAH Case No. 05-2972, above, applies equally
to this case, and with the sanme result.

The Al |l eged Cl ass Action

90. Attorney Kainmbwitz clained to represent certain
cl asses of persons who had been discrim nated agai nst by TRLS.
Cl ass actions are not permtted in admnistrative proceedi ngs

pursuant to Chapter 120, as noted in Medley Investors, Ltd. v.

Lew s, 465 So. 2d 1305 (Fla. 1st DCA 1985). As stated in

Medl ey, the |egislature has not applied Fla. R Cv. P. 1.220 to
adm ni strative hearings, and class standing in an adm nistrative
proceedi ng should not be inferred in the absence of a statute

t hat provided that right.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED t hat the petitions be di sm ssed.
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DONE AND ENTERED t his 1st day of June, 2006, in

Tal | ahassee, Leon County, Florida.

2oy Ll

HARRY L. HOOPER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 1st day of June, 2006.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Carla D. Franklin, Esquire
4809 Sout hwest 91st Terrace
Gai nesville, Florida 32608

Gabe H Kainmowi tz, Esquire
Post O fice Box 140119
Gai nesville, Florida 32614-0119

Ceci| Howard, General Counsel

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this Recormended Order. Any exceptions

to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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